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“The jury system puts a ban upon intelligence and honesty, and a premium upon ignorance, stupidity and perjury.  It is a shame that we must continue to use a worthless system because it was good a thousand years ago”. Roughing It. Mark Twain (1872) 
The compulsory jury summons is a form of involuntary servitude that could be corrected by an all-volunteer jury pool.  Up until 1968, federal jury selection in the United States openly worked to limit jury service to supposedly elite individuals recommended by community leaders.  That year, Congress officially abandoned the “blue-ribbon” jury in favor of the “cross section of the population” jury for the federal system.  Those groups of individuals performing vital functions for society, such as elected officials, public officers in the federal and state government, clergy, doctors, lawyers, police officers, firefighters and members of the military are exempted from compulsory jury duty under the Jury Selection and Service Act of 1968.  In one study 23% of those who were sent the questionnaire by the state courts didn’t return it.  In the same district, only 2% of prospective jurors for federal court cases didn’t answer, because that system followed up on those who didn’t reply to the first notice, unless they relocated. About 60% of all people whose names have been pulled from the master wheel and who have received a questionnaire seeking to determine their qualifications for jury service return the document requesting to be excused.  The Jury System Improvement Act of 1978(a) provides employees protection from retaliation for being compulsorily summoned to jury duty.  The compulsory summons is  violation of the 13th Amendment ban on involuntary servitude and the informed consent requirements of the Nuremburg Code and protection of human test subject statute that invariably causes civil damages.  If we conducted domestic law enforcement on our current military model, which was largely created by some famous jury nullifications of draft board saboteurs who ended the Vietnam War, we’d have what might be called the “All-Volunteer Jury” in which we’d essentially buy the number of jurors necessary for the law enforcement system to function, from a pool of volunteers (Harding ’08: 91) with employment protection.  An All-Volunteer Jury might be just the abolition of slavery American judges need to safely reverse the 500% increase in penal servitude and income inequality since the 1970s.   
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1. Jury Duty 

There are two kinds of juries, grand to issue indictments, and petit or trial juries (Saks ’77: 3). There are approximately 60,000 criminal jury trials in the United States every year and another 20,000 that are not carried to a verdict.  In the rest of the world, there are about 10,000 jury trials a year with England and Wales accounting for half of that number.  Also, in the United States there is a great diversity between states.  Connecticut has three criminal jury trials a year per 100,000 persons of population and Georgia has 144, while the national average is 35.  In 1945, of all criminal felony charges, 75 percent of those charged pleaded guilty, 10 percent were tried to the bench and 15 percent were tried to a jury.  One seventh of all felony prosecutions end in a jury trial.  Trial by jury is an expensive and cumbersome method of trying a case.  Judges work faster than juries and jury trials are 60 percent longer than court trials.  Juries cause delays in civil litigation and constitute an unfair tax on the time of underpaid jurors (Moore ’73: 153, 253).  Domestic law enforcement is divided into two subcategories: voluntary service (there is no draft for police officers) and mandatory service (e.g. jury duty).  If we conducted domestic law enforcement on our current military model, we’d have what might be called the “All-Volunteer Jury” in which we’d essentially buy the number of jurors necessary for the law enforcement system to function, from a pool of volunteers.  There are two compelling reasons why our jury system is not run on a volunteer basis.  First, citizens who self-select for jury duty would be unlikely to be representative of the population as a whole.  Individuals who incur high opportunity costs (those who are gainfully employed, for example) would choose not to serve.  The same consideration that militate against forced exclusion of racial and ethnic groups from jury pools would weigh equally against voluntary self-exclusion based upon income or employment status.  Service on juries is itself simultaneously a right, in the sense that there is a strong presumption against exclusion, and a duty, in the sense that there is a strong presumption against evasion) (Harding ’08: 91, 92). A juror shall be paid an attendance fee of $40 per day for actual attendance at the place of trial or hearing. A juror shall also be paid the attendance fee for the time necessarily occupied in going to and returning from such place at the beginning and end of such service or at any time during such service under 28USC§1871(b)(1).  66% of blacks believe the U.S. criminal justice system is racist.  America leads the world in the percent of its population behind bars, and a substantial fraction of these inmates (as high as half of them) are “harmless”.  Many of them may have violated the letter of the law, but had good moral reasons for doing so (Bender et al ’97: 66, 53).  

The primary goal of the Fully Informed Jury Association (FIJA) is to educate American citizens about their roles as jurors.  FIJA has proclaimed September 5 each year since 1991 as National Jury Rights Day.  It was on that date in 1670 when twelve English citizens, pulled randomly off the streets of London, succeeded in putting down a panel of judges who had inflicted horrible tortures upon them.  The consciences of the twelve would not allow them to succumb to pressures of the court to convict a youthful Quaker, William Penn, of the “crime” of leading a “dissident” form or worship against the official state religion of Anglicanism.  Every one of the jurors stood firmly by his position that: “Every person has a right to worship according to his own conscience” (Lehman ’97: 5).  Colonist William Penn had been freed of charges that he had preached an illegal religion (Quakerism) in London in 1670, by jurors who had stood their ground for acquittal despite being detained without food, water, or toilet facilities for days.  All were then fined for delivering a not guilty verdict, and four were imprisoned for refusing to pay the fine.  Their release by the high court of England established not only that jurors have the power to find the verdict as they see fit, with impunity but also established our freedoms of speech, peaceable assembly and religion.  The witch trials in Salem ceased following fifty-two jury acquittals.  Jurors take an oath before a trial to consider only the presented evidence and the judge’s instructions.  For justice to be served jurors must apply the law despite any moral or political objections they might have.  A potential juror who objected to service could refuse to report to the court or serve on a jury.  A person with a moral objection to enforcing a particular law (say, punishing a defendant for private drug use or blockading abortion clinics) could disclose that objection during voir dire (jury selection) and be excused from serving in the case.  But, after a juror has reported for service, been screened through voir dire and been seated they are sworn to follow the law according to the instructions of the court.  An honest anarchist would refuse to serve on a jury because he wouldn’t believe in the concept of mandatory jury service or even governmental proceedings to enforce the law.  Let’s not forget that a trial, whether civil or criminal, is government action.  Enforcing democratically enacted laws is one of the basic purposes of government. In cases involving violent malum in se (inherently bad crimes, such as murder, rape and assault, jurors should consider the case strictly on the evidence presented, and if they believe the accused person is guilty, they should so vote.  In cases involving non-violent, malum prohibitum (legally proscribed) offenses, including “victimless” crimes such as narcotics possession, there should be presumption in favor of nullification.  Finally, for nonviolent, malum in se crimes, such as theft or perjury, there need be no presumption in favor of nullification, but it ought to be an option the juror considers (Bender et al ’97: 53, 54, 59, 60, 66, 67, 71).

The right to a jury trial in civil cases is a fundamental feature of the American system of jurisprudence.  It is enshrined in the Seventh Amendment to the Constitution and in similar provisions in most state constitutions. More than 100 participants attended a symposium on the future of the civil jury system in Charlottesville, Virginia, on June 18-21, 1992. The symposium concluded that the civil jury system is valuable and works well to resolve disputes.  However, trial procedures and evidentiary rules should take greater advantage of modern methods of communication and recognize modern understanding of how people earn and make decisions.  Specifically, it is strongly urged that jurors be allowed to take notes and that courts make more extensive use of visual exhibits (including videotapes and computer demonstrations. Judges can enhance juror comprehension by providing preliminary instructions before trial and final instructions, tailored to the individual case, in clear, concise language free of legal jargon to the extent possible.  In addition, copies of the instructions should be given to the jurors when they retire to deliberate. Much greater efforts should be made to improve conditions of jury service.  Greater use should be made of the “one day-one trial” jury service practice now used in some courts.  In addition, courts should schedule trials more flexibly for the convenience of jurors (including nights and weekends).  Once a trial is in session lawyers and judges should conduct the trial in a manner that would minimize juror inactivity.  Juror compensation should be increased, and courts should regularly obtain feedback from jurors about their service.  Juries require a federal and state “bill of rights’. It is almost universal practice to preclude jurors from talking to teach other about the trial while it is still in process.  Allowing jurors to discuss what is going on at the trial while it is still in progress is consistent with giving jurors the ability to ask questions (ABA ’92: 1, Vii, 3). In all actions to recover the forfeiture annexed to any articles of agreement, covenant, bond, or other specialty, wherein the forfeiture, breach, or nonperformance appears by default or confession of the defendant, the court shall render judgment for the plaintiff for such amount as is due. If the sum is uncertain, it shall, upon request of either party, be assessed by a jury under 28USC§1874. In all original actions at law in the Supreme Court against citizens of the United States, issues of fact shall be tried by a jury under 28SUC§1872.  In any case of admiralty and maritime jurisdiction relating to any matter of contract or tort arising upon or concerning any vessel of twenty tons or upward, enrolled and licensed for the coasting trade, and employed in the business of commerce and navigation between places in different states upon the lakes and navigable waters connecting said lakes, the trial of all issues of fact shall be by jury if either party demands it under 28USC§1873.  Trial by Jury has not nullified and abolished the Court of International Trade of the United States (COITUS) under 28USC§1876.  
A commonly voiced concern about juries is that precisely because they consist of random chosen individuals their decisions can have a certain “random” component.  At least with juries there is an attempt during voir dire to eliminate potential jurors with obvious biases from serving as decision-makers (ABA ’92: 20, 27).  In civil cases, each party shall be entitled to three peremptory challenges. Several defendants or several plaintiffs may be considered as a single party for the purposes of making challenges, or the court may allow additional peremptory challenges and permit them to be exercised separately or jointly. All challenges for cause or favor, whether to the array or panel or to individual jurors, shall be determined by the court under 28USC§1870.  At the time of the American Revolution, the colonies restricted jury duty to white male property holders.  No African-American served on any trial jury in the United States, North or South, until 1860 during a criminal trial in Worcester, Massachusetts.  Women were ineligible for jury service in every state until 1898, when Utah allowed them to be jurors.  Up until 1968, federal jury selection in the United States openly worked to limit jury service to supposedly elite individuals recommended by community leaders.  That year, Congress officially abandoned the “blue-ribbon” jury in favor of the “cross section of the population” jury for the federal system (Bender et al ’97: 53).  The Jury Selection and Service Act of 1968, or "Jury Act," provides; it is the policy of the United States that all litigants in Federal courts entitled to trial by jury shall have the right to grand and petit juries selected at random from a fair cross section of the community in the district or division wherein the court convenes. It is further the policy of the United States that all citizens shall have the opportunity to be considered for service on grand and petit juries in the district courts of the United States, and shall have an obligation to serve as jurors when summoned for that purpose  at 28USC§1861. No citizen shall be excluded from service as a grand or petit juror in the district courts of the United States or in the Court of International Trade on account of race, color, religion, sex, national origin, or economic status under 28USC§1862.  Each United States district court shall devise and place into operation a written plan for random selection of grand and petit jurors that shall be designed to achieve the objectives of sections 1861 and 1862, and that shall otherwise comply with the provisions of this title. The plan shall be placed into operation after approval by a reviewing panel consisting of the members of the judicial council of the circuit and either the chief judge of the district whose plan is being reviewed or such other active district judge of that district as the chief judge of the district may designate under 28USC§1863(a).  Random selection however did not do away with the violation of the 13th Amendment ban on involuntary servitude imposed by the compulsory summons to jury duty. Random jury selection imposed a new cost on labor.  The Jury System Improvement Act of 1978(a) provides; No employer shall discharge, threaten to discharge, intimidate, or coerce any permanent employee by reason of such employee’s jury service, or the attendance or scheduled attendance in connection with such service, in any court of the United States under 28USC§1875.  
There is a strong need to make jury service more attractive.  While jury service is one of the few civic duties, other than voting and paying taxes, that citizens are called on to perform, government official who operate and fund our courts owe a responsibility to those who are asked to serve on juries to make that service as comfortable and meaningful as possible.  Jury service requires individuals to sacrifice their time and, in some cases, their incomes for temporary periods.  It is for this reason that many individuals, including both some of the more highly educated citizens in society and those at the bottom of the income distribution are less likely to be reimbursed by their employers for jury service, seek to be excused from serving.  If jury service were less inconvenient, it is hoped that more individuals would be motivated to serve.  Jurors are generally poorly paid, often as little as ten or fifteen dollars a day, amounts well below the minimum wage.  Increasing juror pay, even by modest amounts, would help reduce the income loss that some jurors suffer when serving.  Under the current compulsory jurisdiction employers are urged to grant paid leave for a limited period, for example, three to five days, to employees who serve as jurors.  A Juror bill of rights could include the right not to be purposely excluded from service on grounds related to race, sex, religion, or country of origin; the right to be free from harassment by employers or other parties, including the press; the right to reasonable privacy; the right to discuss the trial  with the press, the attorneys, jury researchers, and the parties in the case after the verdict has been delivered; and the right to be free of reprisals after the verdict (ABA ’92: 20, 27, 29. 30).  Domestic law enforcement is divided into two subcategories: voluntary service (there is no draft for police officers) and mandatory service (e.g. jury duty).  If we conducted domestic law enforcement on our current military model, we’d have what might be called the “All-Volunteer Jury” in which we’d essentially buy the number of jurors necessary for the law enforcement system to function, from a pool of volunteers (Harding ’08: 91).   It might be nice to volunteer for jury duty, wait in the court law library, without Internet or battery in cell-phone, charging the computer, taking notes and maybe get paid that day.   
2. Excluding the Summons 
At the time of the American Revolution, the colonies restricted jury duty to white male property holders.  No African-American served on any trial jury in the United States, North or South, until 1860 during a criminal trial in Worcester, Massachusetts.  Women were ineligible for jury service in every state until 1898, when Utah allowed them to be jurors.  Up until 1968, federal jury selection in the United States openly worked to limit jury service to supposedly elite individuals recommended by community leaders.  That year, Congress officially abandoned the “blue-ribbon” jury in favor of the “cross section of the population” jury for the federal system.  The Federal Jury Selection and Service Act of 1968 recommends the use of registered or certified mail or the personal delivery of summons by the clerk, the jury commission, or a marshal to the selected person at his or her usual residence or business address.  The voter list is the most commonly used mechanism for assembling citizens for jury duty, though this has been declared illegal in California. The clerk or jury commission shall mail to every person whose name is drawn from the master wheel a juror qualification form accompanied by instructions to fill out and return the form, duly signed and sworn, to the clerk or jury commission by mail within ten days. Any person summoned pursuant to subsection (a) of this section who fails to appear as directed shall be ordered by the district court forthwith to appear and show cause for his failure to comply with the summons. Any person who fails to appear pursuant to such order or who fails to show good cause for noncompliance with the summons may be fined not more than $1,000, imprisoned not more than three days, ordered to perform community service, or any combination thereof under 28USC§1964.  After the master jury wheel is emptied all records and papers shall be preserved in the custody of the clerk for four years or for such longer period as may be ordered by a court, and shall be available for public inspection for the purpose of determining the validity of the selection of any jury under 28USC§1868.  Any person who discloses the contents of any record or paper in violation of this subsection may be fined not more than $1,000 or imprisoned not more than one year, or both under 28USC§1867.  
Prosecutions of jurists or their inquisitors have not been statistically significant as they have been for conscientious objectors to military service, but there is great concern that the random selection method is not neutral and is in fact quite abusive and damaging to civil society, particularly cottage industry, under the 13th Amendment ban on involuntary servitude and the informed consent requirements of the Nuremburg Code and protection of human test subject statute as it pertains the American propensity to violate the Convention against Torture, and Other Cruel, or Degrading Punishment or Treatment, stalk cell phones by GPS and unauthorized access and tamper stored records on computers, desks and file cabinets.  Residentially mobile groups of individuals are less likely to receive such summonses, and the federal act does not have statutory procedures requiring follow-up.  Studies estimate that voter lists automatically exclude about one-third of the adult population, tipping the prospective juror pool toward the elderly, the relatively affluent, self-employed and government workers and away from minorities, including women, blacks and Hispanics.  To avoid this distortion, the federal courts and some states have replaced voter rolls with the telephone book or supplemented it with other lists, including public utility customers, all people who hold drivers’ licenses, and those on welfare.  Exemptions from jury duty in federal court have been sharply restricted since the Jury System Improvement Act of 1978 which increased compensation and travel allowances and forbad employers from firing jurors or causing them to lose seniority as a result of their service.  In state courts, the hardship exemption system varies so much from jurisdiction to jurisdiction.  When the exception process is completed, those who remain in the pool will eventually be called to the courthouse where it is possible they will be required to serve on juries for a full term, which could be a matter of weeks or months.  This lengthy service is much less common now than it used to be.  By 1984, 39 had adopted the “one day/one trial” rule.  Although the details of its operation vary a bit from place to place, under this system the prospective jurors report for one day and if they aren’t selected, they are excused; if they are chosen, that jury is the only one on which they are required to serve (Saks ’77: 48, 49).  

Once they have been summoned, potential jurors may be eliminated by three methods: (1) excuses; (2) exemptions; and (3) disqualifications. A 1974 study in Chicago, showed that 23% of those who were sent the questionnaire by the state courts didn’t return it.  In the same district, only 2% of prospective jurors for federal court cases didn’t answer, because that system followed up on those who didn’t reply to the first notice.   About 60% of all people whose names have been pulled from the master wheel and who have received a questionnaire seeking to determine their qualifications for jury service return the document requesting to be excused.  It is much easier administratively to summon someone else from the list than to bother keeping track of those who have been excused for illness. Five factors affect the group of individuals likely to be excused form jury service at both the federal and state levels: (1) economic hardship, (2) lack of child care, (3) age, (4) the distance traveled and transportation, and (5) illness. Those groups of individuals performing vital functions for society, such as elected officials, public officers in the federal and state government, clergy, doctors, lawyers, police officers, firefighters and members of the military are exempted from jury duty under the Jury Selection and Service Act of 1968 (Abramson ’95: 2, 3, 64, 65,67).  Any person summoned for jury service may be (1) excused by the court, or by the clerk under supervision of the court if the court's jury selection plan so authorizes, upon a showing of undue hardship or extreme inconvenience, for such period as the court deems necessary, at the conclusion of which such person either shall be summoned again for jury service under subsections (b) and (c) of this section or, if the court's jury selection plan so provides, the name of such person shall be reinserted into the qualified jury wheel for selection pursuant to subsection (a) of this section, or (2) excluded by the court on the ground that such person may be unable to render impartial jury service or that his service as a juror would be likely to disrupt the proceedings, or (3) excluded upon peremptory challenge as provided by law, or (4) excluded pursuant to the procedure specified by law upon a challenge by any party for good cause shown, or (5) excluded upon determination by the court that his service as a juror would be likely to threaten the secrecy of the proceedings, or otherwise adversely affect the integrity of jury deliberations. No person shall be excluded under clause (5) of this subsection unless the judge, in open court, determines that such is warranted and that exclusion of the person will not be inconsistent with sections 1861 and 1862 of this title under 28USC§1866(c) and (e) In any two-year period, no person shall be required to (1) serve or attend court for prospective service as a petit juror for a total of more than thirty days, except when necessary to complete service in a particular case, or (2) serve on more than one grand jury, or (3) serve as both a grand and petit juror. 
3. Voir dire 

Voir dire literally means “to speak the truth”.  The voir dire process is a fundamental guarantee of a defendant’s Sixth Amendment right to trial by a fair and impartial jury.  Voir dire examination is designed to elicit information about each prospective juror that will indicate her or his ability to serve in an impartial and unbiased manner (Saks ’77: 155).  During voir dire, lawyers on both sides are permitted to remove from the panel of prospective jurors, known as a venire (“you are called to come”), any they think may be biased.  The challenges issued are of two kinds: peremptory for which a lawyer doesn’t have to give a reason, and cause, for which a basis must be stated and approved by a judge.  A ground for a cause challenge, for example, would be an admission by a venireman that he or she has personal knowledge of one of the parties in the case or displays prejudice of some sort.  The voir dire can be conducted several ways.  All the veniremen may be questioned at once, or only the number that will ultimately be required (six, eight, ten, twelve) enter the jury box at one time, with new ones added as eliminations take place.  An alternative is the so-called “struck” jury.  In it, after challenges for cause are completed, the panel consists of the number of jurors that will eventually be chosen plus as many more as there are peremptory challenges permitted.  Thus, if there are to be 12 jurors and each side is permitted seven challenges, the size of the panel will be 26, so that the jury consists of those left over when the 14 peremptory challenges have been exhausted (Saks ’77; 7, 8, 49, 50, 51). In Batson v. Kentucky (1986) the Supreme Court ruled that prosecutors could no longer use race-based peremptory challenges to keep members of the defendant’s race off the jury.  Georgia v. McCollum (1992) similarly barred defense lawyers from using peremptory challenge to exclude members of the plaintiff’s race from the jury.  J.E.B. v Alabama declared that lawyers could not exercise gender-based peremptory challenges.  Typically, state law establishes the right to peremptory challenges and prescribes the numbers – ranging from as low as two or three per side in civil cases to as many as 25 in capital cases.  

The twelve-person unanimous jury was extended to the American colonies during the period of British rule, continued after independence as a feature of the American legal system, and was further copied by new states as the Union grew.  From the fourteenth century until recently the twelve-person unanimous jury in England and America was never successfully challenged.  In 1966 England reduced its jury’s decision rule to 10- of-12.  The United States Supreme Court ruled in Williams v. Florida (1970) that juries as small as six were constitutionally acceptable and in Johnson v. Louisiana (1972) and Apodaca et al. v. Oregon (1972) that unanimity was not required, that decision rules as thin as 9-of-12 and perhaps thinner, were sufficient (Bender et al ;97: 6, 7). The very first juries – the ancient Greek assemblages of 500 or more persons called dicasteries – decided disputes by majority vote.  English courts, however, adopted a rule by the 14th century requiring jury verdicts to be unanimous.  The unanimity requirement moved to America and became a central element of the U.S. jury system.  James Madison wrote the Sixth Amendment to include a requirement for unanimous verdicts, but Congress deleted that provision before sending the Bill of Right to the states of ratification.  The reason: four of 13 states did not require unanimity and Congress was disinclined to force them to do otherwise.  The Supreme Court in 1972, however, upheld laws in two states, Oregon and Louisiana, permitting criminal verdicts by 10-2 or 9-3 votes, respectively.  Today, about half the states allow juries to decide civil cases by a less-than-unanimous vote.  Oregon’s super-majority jury system has worked well for half a century.  At least 10 jurors must agree to a felony verdict.  There are fewer hung juris and fewer retrials, and nobody has seriously claimed that guilty defendants are culled from the innocent less accurately in Oregon than elsewhere.  Similarly, England and most of Australia allow super-majority verdicts and Scotland has traditionally required only 8 out of 15 jurors to reach a verdict.  A study by the University of Chicago Law School showed that the ratio of convictions and acquittals was about the same under either system, but that the number of hung juries was reduced by more than 40% where 10 or 11 jurors could decide.  Even the Supreme Court, deciding matters of life and death, is seldom unanimous (Bender et al ’97: 14, 25, 27).  

No citizen shall be excluded from service as a grand or petit juror in the district courts of the United States or in the Court of International Trade on account of race, color, religion, sex, national origin, or economic status under 28USC§1862.  The question of whether or not a jury should be balanced in terms of ethnicity, class, or gender is not new.  66% of blacks believe the U.S. criminal justice system is racist. In England, the jury’s birthplace, the privilege of trial by a representative or “mixed” jury was allowed until the year 1290.  At that time, a representative jury usually meant that half of the jurors were Christian and half of the jurors were Jewish.  Eventually, however, the British adopted the custom of choosing a jury from the neighborhood in which the crime was committed.  Thus, a “jury of peers” was originally a group chosen from the vicinity of the defendant’s residence or from the area where the alleged crime occurred. Initially, there was no effort to include women or members of ethnic minorities on American juries.  Ultimately, though, a jury of one’s peers came to be defined as a group that reflected the country’s racial, class and gender composition.  The contemporary practice of using voter-registration lists to create a jury pool is intended to ensure that minorities and women are included on juries.  Though lawyers do not actually choose the jurors who will hear their cases, they can eliminate prospective jurors by using “for cause” and “peremptory” challenges.  The social decision rule (SDR) refers to the way individual preferences are to be combined to produce the group decision. In 1955 the University of Chicago Jury Project undertook the most massive filed study of actual jury trials ever attempted in the United States.  With the consent of the trial judge and counsel but without the knowledge of the jurors, audio recordings were made in five civil cases in federal district court in Wichita, Kansas.  In the summer of 1955 the U.S. attorney general publicly censured electronic “eavesdropping” on jury deliberations.  Congress and more than thirty states responded by enacting statutes prohibiting jury tapings.  Ever since, jury deliberations have been secret (Bender et al ’97: 29, 66, 6, 7, 13).  A Juror bill of rights could include the right not to be purposely excluded from service on grounds related to race, sex, religion, or country of origin; the right to be free from harassment by employers or other parties, including the press; the right to reasonable privacy; the right to discuss the trial  with the press, the attorneys, jury researchers, and the parties in the case after the verdict has been delivered; and the right to be free of reprisals after the verdict (ABA ’92: 20, 27, 29. 30).
4. Jury Nullification

Throughout U.S. history juries have had the right to express their disapproval of unreasonable laws by acquitting guilty defendants.  Revolutionary War era American patriots were charged with political crimes by the British crown and acquitted by American juries.  Black slaves who escaped to the North and were prosecuted for violation of the Fugitive Slave Law were freed by Northern juries with abolitionist sentiments.  This practice, known as jury nullification, was intended as a way for citizens to check and balance the power of the government.  However, since 1895, when the Supreme Court ruled that judges were not required to inform juries of this veto power, jury nullification has seldom occurred.  Because they are not told about their nullification power, many jurors mistakenly believe they must apply laws that they consider unjust or convict defendants who had valid reasons for breaking the law.  Jurors should be routinely informed of their right to vote their conscience in order to prevent such miscarriages of justice.  Jury nullification is the power of the jury to judge the law itself, as well as the evidence, in deciding a verdict.  It’s been a century since juries have been routinely reminded by the courts of their power to reach a verdict according to conscience, the law and facts of the case notwithstanding.  It used to be normal procedure for the judge to tell the jury that the law was a guideline, not a mandate, for its deliberations.  But ever since a bitterly split Supreme Court in Sparf and Hansen v. U.S (1895) held, that it is not “reversible error” for the judge to fail to so inform the jurors, the bench has largely gone mum on the subject. .Nor is jury nullification taught in schools, even in law schools.  The results have been disastrous and the jails packed with harmless people.  Jury nullification occurs when a jury acquits a defendant who it believes is guilty of the crime with which he is charged.  In finding the defendant not guilty, the jury ignores the facts of the case and/or the judge’s instructions regarding the law.  Instead, the jury votes its conscience (Bender et al ’97: 51, 65, 53, 54).  
In Duncan v. Louisiana (1968) the U.S. Supreme Court held that the purpose of trial by jury is to prevent oppression by the Government by providing a “safeguard against the corrupt overzealous prosecutor and against the compliant, biased or eccentric judge”.  The essential feature of a jury obviously lies in the interposition between the accused and his accuser of the common-sense judgment of a group of laymen. Three general guidelines and principles have emerged from the selection and the makeup of the jury.  First, the jury must be drawn from a representative cross section of the community.  Second, the trial should be held in the district in which the crime has been committed.  Third, the jurors must be impartial; that is, potential jurors unable to judge the facts with an impartial mind may be rejected from the jury (Fukurai ’93: 3).  The U.S. Supreme Court has recognized consistently that the “purpose of the jury trial…is to prevent oppression by the government”.  Essential to the operation of the laws of the United States is the existence of a small group of lay-people with unreviewable power to find a criminal defendant innocent of a crime.  Congress can pass a criminal statute, and the courts can find it constitutional.  The executive can spend millions of dollars on its enforcement, but only a jury comprised of lay-people can convict.  The jury has the constitutional and non-reviewable right to acquit a defendant in a criminal trial.  Not only were juries given the final power to convict or acquit a criminal defendant, but they were also vested with the power to ignore the law and acquit a defendant despite the fact that the defendant broke the law. The famous legal thinker and former dean of the Harvard University School of Law, Roscoe Pound, spoke of this power: Jury lawlessness is the greatest corrective of law in its actual administration.  The will of the state at large imposed on a reluctant community, the will of a majority imposed on vigorous and determined minority, find the same obstacle in the local jury.  The judge’s right to refuse to inform the jury of its nullification powers in war resistance trials was upheld by the U.S. Court of Appeals for the District of Columbia Circuit in U.S. v. Dougherty.  In that decision the court recognized the power of the jury to ignore the law, but the court upheld the trial judge’s refusal of a defense request that the jury be informed of these constitutional powers.  The majority opinion states that allowing such an instruction might lead to anarchy and burden jurors with overwhelming moral responsibility that would create an extreme burden for the jurors psyche.  Justice David Bazelon strongly dissented.  He felt that juries had a right to be informed of their constitutional powers.  The very essence of the jury’s function is its role as spokesman for the community conscience in determining whether or not blame can be imposed (Harding ’08: 135-137).

In U.S. v. Simpson the defendant had destroyed draft board files as a protest against the Vietnam War, and his attorney asked the judge to instruct the jurors that they could acquit him, regardless of whether the violated the law, if they decided he shouldn’t be punished.  The judge refused.  When the case got to the Court of Appeals, the panel gracefully noted “how well our society’s interests have been served by acquittals resulting from application by the jurors of the collective conscience and sense of justice.  The court went on to say that the judge was right in not giving the requested instruction because jurors already knew they could return a conscience verdict without an instruction.  In another Vietnam War protest case, U.S. v. Anderson, et al (1973), known as the Camden 28 trial.  There was no doubt that the defendants had violated the law.  They were caught while destroying records at the Camden, New Jersey, selective service office, encouraged to do so by a government informant, with the FBI secretly supplying the tools to help them commit the act.  The federal district judge allowed the defendants to make statements about their motives, but warned the jurors they did not have the right to “nullify” the law.  The defendants lead counsel succeeded in convincing the judge he was wrong.  The judge informed the jurors in his charge on the law that they should ignore his earlier comment that they could not give a conscience verdict, adding that “if you find that the overreaching participation by Government agents or informers in the activities as you have heard them here was so fundamentally unfair to be offensive to the basic standards of decency and shocking to the universal sense of justice, then you may acquit”, which is what the jury did. If a law is unjust or will create injustice when applied to a particular case, then the jury’s right to reach a conscience verdict can protect us from it (Saks ’77: 223, 224).

5. Conscientious Objection 
The first recorded instance of pacifist resistance to military conscription in America was in the province of Maryland in 1658.  For “refusing to be trained as a soldier”. Richard Keene was fined and “abused by the sheriff, who drew his cutlass and therewith made a pass at the breast other said Richard, and struck him on the shoulders, saying: “You dog, I could find it in my heart to split your brains”.  Pacifists were ill-treated in other colonies as well.  For example, disgruntlement over Quaker friendship with “heathen” Indians led colonial officials to lambast the “monstrous” doctrine of pacifism.  A military law was passed requiring citizens to arm and train in order to fight Indians.  The colonial records of the North Carolina colony reveal that “lazy” and “cowardly” Quaker pacifists were subject to “fines and penalties” for refusing to comply with this draft law”. In response to militia laws, Quakers and pacifists engaged in “passive resistance” an early form of civil disobedience.  The first occurrence of mass noncompliance with the draft took place in an area called West New Jersey in 1704.  Quakers had purchased the deed to West New Jersey in 1676.  They settled on the land, established a pacifist military policy, and wrote one of the first colonial charters to guarantee freedom of religion and conscience.  But in 1703, West New Jersey merged with East New Jersey, and an anti-Quaker governor passed a broad militia act that provided heavy fins and property confiscation for those people who refused military training.  New Jersey residents condemned the law as an anti-Quaker measure, and local constables declined to enforce it.  When the attorney general attempted to prosecute the rebellious constables, a sympathetic jury refused to convict.  Within a year the Crown disallowed the law, and the legislatures failed to reenact the measure.  All subsequent colonial New Jersey militia laws contained liberal provisions that allowed Quakers to escape compulsory service. During the French and Indian War, the state of Virginia imprisoned a small group of Quakers for failing to cooperate with a 1756 Virginia militia law.  This law required all young men to participate in a lottery and to draw draft lots.  Seven Quakers refused to participate in the lottery and were jailed and brought before court where they “asserted their readiness to comply with the law in all things not against their conscience.  But, they said, ‘to bear arms or fight we could not”. Colonel George Washington ordered the seven objectors freedom from the guardhouse and granted them permission to live with local Quakers until their militia obligations ended, when thanked, Washington told them “they were welcome, and all he of them in return was that if ever he should fall as much into their power as they had in his, they would treat him with equal kindness” (Kohn 95: ‘6, 7).
One of the earliest laws passed by the Continental Congress in 1775 was a statute exempting COs (conscientious objectors) from military duty.  The rights of conscience were protected even when the invasion of important cities by British troops seemed imminent.  As Commander of the Revolutionary Army, George Washington wrote to the Pennsylvania Council of Safety warning that the British were planning to attack Philadelphia and called for the conscription of all persons, except conscientious objectors.  Despite these protections, a small number of religious objectors suffered imprisonment and fines during the American Revolution.  One conscientious objector was imprisoned for two years in Lancaster, Pennsylvania.  In another case, an objector from North Carolina was whipped for refusing induction into the state militia: “Forty stripes were very heavily laid on, by three different persons, with a whip having nine cords”.  Overall, the majority of Revolutionary War objectors were exempted from military service, and those who were ailed only served very short sentences of one or two days. After the Revolution there was widespread support for incorporating a conscientious objector exemption into the Bill of Rights. 10 After the passage of the Fugitive Slave Act of 1850, bloody riots against its implementation and against the “kidnapping” of escaped slaves broke out in many Northern towns.  When the Civil War broke out in 1861, many former radical anti-war abolitionists laid aside their nonviolent convictions.  When the North instituted a draft in 1863, religious objectors refused conscription and were jailed.  Although President Lincoln personally granted pardons to a number of Quakers who were inducted or jailed, Northern resisters suffered abuse.  The draft law was amended on February 24, 1864, include a conscientious objector exemption based on religious beliefs.  After the exemption was passed, religious exemptions were granted liberally because most of the objectors were sympathetic to the liberation of the slaves and readily accepted noncombat assignments in programs designed to aid the newly freed slaves.  The South also passed a conscientious objector exemption to its draft law.  Although m0st religious objectors were exempted from service, a number o0f Southern objectors suffered abuse.  Mistreatment and ill-care led to the death of at least one objector in a Sothern military jail. Other incidents of abuse included “piercing repeatedly (an objector) with a bayonet, hanging up by the thumbs, beating and kicking, deprivation of sleep, long periods on a bread and water diet, incarceration in filth”, and the threatening of prisoners with death by firing squad.  Most of these tortures were blamed on the “excessive zeal” of enlisted men or junior officers.  The failure of the U.S. Constitution to explicitly include a provision allowing conscription led to serious challenged to the constitutionality of the federal draft.  The unpublished draft opinion of Roger Taney, the Chief Justice of the U.S. Supreme Court during the Civil War, concluded that the 1863 draft law was unconstitutional.  The Pennsylvania Supreme Court did address the issue of the constitutionality of the federal draft.  In its first decision, the court found the law unconstitutional.  But within a month of that decision the composition of the court changed and the Pennsylvania Supreme Court reversed itself.  The U.S. Supreme Court did not uphold the federal draft until World War I (Kohn ’95: 10, 19, 20, 14).
World War I was tragic – 8.5 million dead soldiers and 12.6 million dead civilians.  The United States entered World War I on April 6, 1917.  Within two months, the first national draft since the Civil War was signed into law.  Unlike modern draft laws, induction was not regulated by local draft boards.  Instead, young men were inducted directly into the arm and subjected to military rules.  Conscientious objectors could either request combat exemptions from military officials or resist and face courts-martial.  Only a handful of inductees either resisted military rule or applied for CO status.  Of the 2.8 million men inducted into the armed services, a mere 3,500 obtained legal CO exemptions from active duty combat.  A much small number became absolutists and resisted all military authority.  The armed services convicted 450 “absolutist” war resisters at courts-martial.  They were charged with crimes such as refusing to carry a rifle, refusal to train or follow orders, and failure to wear military uniforms.  Their offenses were considered equivalent to treason and desertion, many of these resisters, when convicted, were sentenced to death or life imprisonment for the crime of refusing to join the army.  Roger Nash Baldwin, a founder of the American Civil Liberties Union (ACLU), who was sentenced to several months in prison wrote, “I am not seeking to evade the draft…I am opposed to any service under conscription” Military intelligence kept him under constant surveillance throughout the duration of the war and he died in 1981.  Jacob Wortsman was sentenced to 20 years in prison wrote “I cannot accept military service in any capacity or perform work of any sort under compulsion.  We cannot propagate our ideas by killing those who do not agree with us and by cowing a nation into submission.  I remain firm by my conviction and will suffer any length of incarceration and any amount of persecution in preference to submitting to a violation of my principles. Military authorities directly ordered the courts-martialing of anti-war activists.  In a military order dated April 27, 1918, the Secretary of War commanded local military officials to court-martial any conscientious objector who was “active in propaganda” or “sullen and defiant”.  After this order, almost all absolutists were court-martialed and sentenced to extremely long term sin military prisons.  Seventeen COs were sentenced to death (all later commuted), 142 were sentenced to life in prison, and 73 were given twenty year terms.  Only fifteen objectors were sentenced to three years imprisonment or less.  At least seventeen objectors died in jail as a direct consequence of torture or poor prison conditions.  Others were driven insane.  To break a strike 60.6% of the COs had their sentences reduced; another 33% were released immediately, and only 6.4% of COs did not receive a sentence reduction. As a result of these commutations, the last of the COs was released from military prison in November 1920 (Kohn ’95: 25, 26, 29, 38).
World War II was the bloodiest conflict in human history, resulting in the deaths of between 35 and 60 million people. Under the terms of the 1940 Selective Service Act all men between the ages of eighteen and sixty-five were required to register for the draft.   Of the 34.5 million men who registered for the draft, the Selective Service System estimated that only 72,354 applied for CO status.  That is, less than two-tenths of one percent of the eligible age group requested the pacifist exemption. A majority of these 72,000 Cos were never imprisoned.  Approximately 25,000 entered the army in noncombatant service, and another 11,950 were assigned to alternative service in civilian work camps.  An estimated 20,000 potential COs did not receive official CO status.  Some saw their claims denied by local boards and were forced to enter the armed services.  Others won exemption because of their occupations or dependents.  Ultimately, 6,086 Cos were imprisoned for violating the Selective Service Act.  Only a minority of the imprisoned Cos were in fact war resisters.  Many were Jehovah’s Witnesses.  Most draft boards refused to give Witnesses ministerial exemptions, offering CO exemptions instead.  When Witnesses registered for the draft, they remained firm in their religious tenets which held that all members were ministers.  Excluding Jehovah’s Witnesses the total number of absolutist war resisters was approximately 1,675.  After sentencing COS were confined in federal prisons, not military jails.  The maximum sentence for violating the Selective Service Act was five years (the average resister served thirty-five months behind bars).  Numerous individuals refused induction because the military practiced Jim Crow segregation.  Within three years of the end of World War II, the United States passed a new draft law, nearly identical to the 1940 law. On March 17, 1948 President Harry S. Truman called for a resumption of the draft.  Truman designed the new draft to conscript young men into a large standing peacetime army.  Its purpose was to insure adequate troops for America’s growing military commitments, and to insure America’s ability to engage in limited conventional wars, such as those destined to erupt in Korea, Vietnam, and the Dominican Republic.  
6. Selective Service Act of 1948
The Selective Service Act of 1948 was the draft law under which young men were inducted during both the Korean and Vietnam wars.  The law is still on the books, and when President Jimmy Carter reintroduced draft registration in 1980, he used his powers under the original 1948 law. The Selective Service Act is a repressive law.  It criminalizes a wide variety of conduct, including counseling people to avoid the draft, destroying or burning draft cards, refusing to register for the draft, failing to possess a draft card, failing to report a change of address, failing to report for a military physical examination, and failing to report for induction into the armed services. The constitutionality of the military draft was upheld unanimously by the Supreme Court during World War I.  In Arver v. U.S. (1918) the court held that Congress and the President had broad powers to establish draft boards and to conscript people under Article I, Section B of the U.S Constitution.  This section grants Congress the power to declare war and to raise and support armies.  In Estep v U.S. (1944) the Supreme Court held “the courts are not to weight evidence to determine whether the classification made by the local board was justified.  The decisions of the local boards made in conformity with the regulations are final, even though they are erroneous”.  In Gibson v. U.S. (1944) the court held that a registrant “may in defense to a criminal prosecution attack a board’s order as arbitrary or illegal”.  In Simmons v. U.S. (1955) the Supreme Court held that a registrant had the right to know what evidence his draft or appeals boards used in reaching their determinations whereas, “a fair resume (of the evidence) is one which will permit the registrant to defend against the adverse evidence – to explain it, to rebut it or otherwise detract from tis damaging force”.  In U.S. v. Seeger (1965) the Supreme Court held that a registrant was no longer required to base exemption in a belief in God or a “Supreme Being”.  Instead a “sincere or meaningful belief” was enough to qualify for objector status.  In Welsh v. U.S. (1970) the court explicitly included strongly held atheistic “moral” or “ethical” beliefs as adequate to meet the test for objector status”.  In U.S.  Falk (1975) the Court of Appeals upheld Falk’s contention that he was selected for prosecution in retaliation for exercising his constitutionally protected right of free speech.  In Wayte v. U.S. (1985) the Supreme Court upheld the constitutionality of the government’s contemporary “passive enforcement’ policy.  Under this policy, the Justice Department limited prosecutions of nonregistrants to those who either reported themselves to the government or who were turned in by other citizens (Harding ’08: 8, 112, 113, 114, 117). 
As early as 1947, prior to the passage of the 1948 Selective Service Act, sixty-three New York City protestors publicly burned their draft cards.  Despite McCarthyism and Cold War hysteria, draft resistance grew during the 1950s.  In 1952, for example, over ten times the percentage of inductees received conscientious objector status than had even applied for objector exemptions during World War II when 0.14 percent of all inductees applied for objector exemptions.  By 1960, the number of exempted objectors reached a startling 18.24%.   In 1965 the U.S. Congress awakened to a growing anti-conscription movement.  Public rallies against the war provided a perfect context for draft resisters to engage in collective civil disobedience.  Draft boards were picketed, and draft cards often were publicly destroyed at major national demonstrations.  In 1964, when the U.S. government escalated its involvement in the Vietnam War, a broad network of anti-draft organization existed, such as the War Resisters League, the Student Peace Union, Peacemakers and the Committee for Nonviolent Action.  In addition, an entire network of legal draft counseling services was available through organizations such as the American Friends Service Committee, the Central Committee for Conscientious Objectors, the National Interreligious Service Board for Conscientious Objectors, and a host of church-related counseling services.  Between 1964 and 1965 draft card burning was the most visible method of draft resistance.  A law was passed to create a maximum sentence of vie years for draft card burners.  In 1966 and 1967 grass roots support for draft resistance mushroomed. In the fall of 1967 the movement organized the most widespread mass civil disobedience on conscription history.  Rallies, pickets and civil disobedience occurred at draft boards and induction centers across the United States, including New York City, Washington, D.C., Philadelphia, Minneapolis, San Francisco, Los Angeles, and Chicago.  In Washington DC one thousand returned draft cards to the department of Justice and then later that week held a national demonstration at the Pentagon.  Hundreds were arrested for committing civil disobedience, and picket lines around the induction center were often 10,000 strong.  At times, more than twenty square city blocks were embroiled in confrontations between police and demonstrators, who attempted to close down the induction center (October 21-22) (Kohn ’95: 49-77).  
A new form of militant resistance developed during the late 1960s and early 1970s.  Instead of violating the draft law and awaiting prosecution, adult opponents of the war broke into local draft boards in order to destroy draft records.  The first such attack was led by Father Phillip Berrigan, a Jesuit priest, on October 27 1967, Berrigan and three other anti-war religious resisters poured blood over draft files in Baltimore, Maryland.  The next four years witnessed scores of similar attacks on draft boards.  Initially, the arrested “ultra-resisters” were given long criminal sentences on such charges as “breaking and entering” and destruction of government property”.  But as the number of actions grew and the war continued, the ultra-resisters received shorter or suspended sentences.  One group arrested while breaking into a draft board was found not guilty by a sympathetic jury.  The jurors were swayed by evidence of government misconduct and the immorality of the Vietnam War.  When the United States invaded Cambodia in May 1970, protesting students were shot dead at Kent and Jackson State Universities.  Massive nationwide anti-draft activities followed the killings.  Within weeks, more than 10,000 draft cards were returned, and anti-draft pledges were signed and sent to government officials.  By November 1970, that number had risen to 25,000.  By the early 1970s the Selective Service System was in deep trouble.  Public demonstration and attacks on local draft boards had made it difficult for the Selective Service to rent space.  Selective Service staff became demoralized and staff turnover rates increased 300 percent between 1965 and 1968.  By November 1970 the director of Selective Service predicted that the draft was doomed.  
Prior to the Vietnam War, conviction was almost inevitable in Selective Service Act cases.   Under the provisions of the Selective Service Act, issues of conscience need not be argued before a jury.  When an objector refuses to cooperate with his local draft board, he face prosecution by the Department of Justice.  The Supreme Court held that issues of conscience are only to be decided by the local draft board or the Selective Service appeals board.  In Cox v. United States, the Supreme Court held that the “constitutional right to a jury trial does not include the right to have a jury pass on the validity of an administrative order (i.e. the determination of the Selective Service’s local draft and appeals boards).  In subsequent cases, the Supreme Court has held that the legal or religious objections of a CO, the illegality of a war, and even the proven error of a local draft board need not be argued before a jury.  In 1967, the convction rate in Selective Service Act cases was 75 percent.  Of those convicted, 89 percent were sentenced to jail, with an average sentence of thirty-two months. Judges referred to resisters as “dangerous criminals” who were “attempting to overthrow the government”.  In a 1965 case David H. Mitchell III was indicted for failure to report for induction, at trial he attempted to challenge the legality of the Vietnam War, calling it an illegal war of aggression, a violation of international law, and a violation of the Nuremberg war crimes treaties.  The federal district judge rejected these claims as “degenerate subversion”. By 1970 the conviction rate had fallen to just over 36 percent.  By 1975 less than 17 percent of all draft law defendant were convicted.  In 1967, nearly 90 percent of all those convicted of draft law crimes received jail terms; that proportion had been cut in half by 1970.  By 1975, less than 9 percent of all convicted defendants went to prison.  For those sentenced to prison, the average length of their sentences also dropped, from a high of a 37.3 months in 1968 to a low of a 14.5 months in 1974.  Some judges praised the courage of resisters and compared their determination and tactics with other great civil disobedience crusades.  By the end of the Vietnam War, both legal and illegal draft resistance had seriously undermined the ability of the Selective Service to induct large numbers of young men into the armed services.  In 1970, a quarter of all inductees were granted objector status; in 1971, that proportion increased to more than 42 percent.  By 1972, more young men were exempted from the dradt than were inducted into the armed services.  The number of criminal defendants soared during the Vietnam War.  Between 1965 and 1975, 22,467 young men were indicted for draft law violations; of these 8,756 were convicted and 4,001 were imprisoned.  By 1972 12% of all inductees were indicted, and increase of more than 1,000 percent over the earlier rates (Kohn ’95: 82-93

In December 1972, President Richard M. Nixon ended all draft calls.  For the first time since 1948 no young men were conscripted into the armed forces.  The longest standing draft in American history had come to an end.  In 1975 President Gerald R. Ford issued a proclamation terminating the remaining draft registration requirements.  In 1977 the newly elected President Jimmy Carter pardoned all of the people convicted of violating the Selective Service Act during the Vietnam period. The 1980 registration law required young men to register for the draft at local post offices at the age of eighteen.  Neither classification procedures nor actual inductions were called for, but the penalty for refusing to register remained unchanged from the Vietnam era – a maximum five year prison sentence and a $10,000 fine.  Within three weeks after Carter’s speech, over 40,000 people participated in hastily organized rallies across the United States.  During the first two weeks of registration, thousands of small demonstration or pickets were set up at post offices around the county.  Resistance to registration was so widespread that government policymakers expressed concern that the anti-draft movement could grow into an effective anti-war movement. Although almost 500,000 failed to register, close to 12 million youths had fulfilled the requirements of the law.  Nearly twice as many youths refused to register for the draft between 1980 and 1984 (500,000) than refused to register during the 1964-1973 Vietnam War period (250,000).  At least 4 million registrants failed to inform the Selective Service of their changed address, a crime.  As of June 10, 1985, ten defendants had been convicted, and of those, convicted the average prison sentence was 42 days.  Five indictments were dismissed.  Thus, the overwhelming majority of the 500,000 non-registrants escaped prosecution (Kohn’95: 95, 104 -106). 
The Vietnam-era military draft was widely regarded as arbitrary and unfair, and it was held responsible for dissension within the military as well as the wider society.  In the aftermath of the military failure in Vietnam, the United States made a historic decision to end the draft and institute the All-Volunteer Force (AVF).  The formula of high-quality volunteers and intensive training plus investment in state-of-the-art equipment has produced the most formidable military in history.  A recent Gallup survey of public-opinion trends since the end of the Vietnam War in 1975 indicates that whereas the percentage of Americans expressing confidence in religious leaders fell from 68 to 4, and from 409 to 29 for members of Congress those expressing confidence in the military rose from under 30 to 78 percent.  Among 18 to 29 year olds, the confidence level rose from 20 percent to 64 percent.  Since the inauguration of the AVF, the share of officers identifying themselves as Republican has nearly doubled, from 33 percent to 64 percent.  From 1900 to 1975 the percentage of members of Congress who were veterans was always higher than that of their peers in the population at large.  Since the mid-1990s the congressional percentage has been lower than that of the general public, and it continues to fall.  The move to the AVF has had a profound effect on the educational and class composition of the U.S. military.  During World War II and the Korean War – indeed, through the early 1960s – roughly equal percentages of high school and college graduates served in the military, and about one-third of college graduates were enlisted (non-officers) ranks.  Today enlisted men and women are rarely college graduates, and elite colleges other than the service academies are far less likely to produce military personnel of any rank, offer or enlisted(Harding ’08:  42, 86, 93).

In 2003 the government spent 2.7 billion dollars for military recruiting. Between fiscal years 2004 and 2005, the military reviewed more than 11,000 cases of alleged deception coercion, or other abuse by military recruiters.  Almost 600,000 of America’s 1 million active and reserve soldiers enlisted as teens.  In 2007 the U.S. military included 81,000 teenagers.  It’s 7,350 17-year olds needed parental consent to enlist and were not barred from battle zones until April 2007.  In 2002, almost half of Marine recruits were 17 or 18.  A 2004 Pentagon database listed the number of 16 and 17 year olds who applied for active service enlistment at 69,000 and 18 year olds at 73,000.  By 19, the count had dropped to 49,000 and by age 24 had plummeted to 9,700.  Section 9528 of the No Child Left Behind Act grants the Pentagon access to directories with students’ names, addresses and phone numbers so that they may be more easily contacted and recruited for military service.  Prior to this provision, one-third of the nation’s high schools refused recruiters’ requests for students’ names or access to campus because they believed it was inappropriate for education institutions to promote military service. In FAIR v. Rumsfeld (2006) the U.S. Supreme Court unanimously rejected the collective argument of several law schools that they were justified in denying campus access to military recruiters because the of the military’s anti-gay discrimination policy.  The Court basically said if universities cannot accept the “don’t ask, don’t tell” policy they are free to reject federal funds for their schools.  The Law schools challenged the Solomon Amendment, a federal law passed in 1994 that eliminated federal funding to universities that deny equal access to military recruiters (Harding ’08: 50, 8, 29, 31, 24).  

7. All-Volunteer Jury

The Jury Selection and Service Act of 1968, or "Jury Act," provides; It is the policy of the United States that all litigants in Federal courts entitled to trial by jury shall have the right to grand and petit juries selected at random from a fair cross section of the community in the district or division wherein the court convenes. It is further the policy of the United States that all citizens shall have the opportunity to be considered for service on grand and petit juries in the district courts of the United States, and shall have an obligation to serve as jurors when summoned for that purpose under 28USC§1861. No citizen shall be excluded from service as a grand or petit juror in the district courts of the United States or in the Court of International Trade on account of race, color, religion, sex, national origin, or economic status under 28USC§1862.  Each United States district court shall devise and place into operation a written plan for random selection of grand and petit jurors that shall be designed to achieve the objectives of sections 1861 and 1862, and that shall otherwise comply with the provisions of this title. The plan shall be placed into operation after approval by a reviewing panel consisting of the members of the judicial council of the circuit and either the chief judge of the district whose plan is being reviewed or such other active district judge of that district as the chief judge of the district may designate under 28USC§1863(a). The optional use of one-step summoning and qualification procedure under 28USC§1878 fails to specifically suggest that all the names of prospective jurors in the Jury Master Jury be volunteers, but does not prevent a district from creating an All-Volunteer Jury.  Domestic law enforcement is currently divided into two subcategories: voluntary service (there is no draft for police officers) and mandatory service (e.g. jury duty).  66% of blacks believe the U.S. criminal justice system is racist.  America leads the world in the percent of its population behind bars, and a substantial fraction of these inmates (as high as half of them) are “harmless”.  Many of them may have violated the letter of the law, but had good moral reasons for doing so (Bender et al ’97: 66, 53).  If we conducted domestic law enforcement on our current military model, we’d have what might be called the “All-Volunteer Jury” in which we’d essentially buy the number of jurors necessary for the law enforcement system to function, from a pool of volunteers (Harding ’08: 91).   It might be nice to wait for jury duty in the court law library, without Internet or battery in cell-phone, charging the computer, taking notes and maybe get paid that day.

A commonly voiced concern about juries is that precisely because they consist of random chosen individuals their decisions can have a certain “random” component.  At least with juries there is an attempt during voir dire to eliminate potential jurors with obvious biases from serving as decision-makers (ABA ’92: 20, 27).  Random selection did not do away with the underlying violation of the 13th Amendment ban on involuntary servitude, except when convicted of a crime, imposed by the compulsory summons to jury duty. Random jury selection invaded the labor market.  The Jury System Improvement Act of 1978(a) provides; No employer shall discharge, threaten to discharge, intimidate, or coerce any permanent employee by reason of such employee’s jury service, or the attendance or scheduled attendance in connection with such service, in any court of the United States under 28USC§1875.  At the time of the American Revolution, the colonies restricted jury duty to white male property holders.  No African-American served on any trial jury in the United States, North or South, until 1860 during a criminal trial in Worcester, Massachusetts.  Women were ineligible for jury service in every state until 1898, when Utah allowed them to be jurors.  Up until 1968, federal jury selection in the United States openly worked to limit jury service to supposedly elite individuals recommended by community leaders.  That year, Congress officially abandoned the “blue-ribbon” jury in favor of the “cross section of the population” jury for the federal system (Bender et al ’97: 53).  There are two compelling reasons why our jury system is not run on a volunteer basis but they pale in comparison with the raison d’etre of this article to liberate ourselves from involuntary servitude to compulsory jury summons under the 13th Amendment to the U.S. Constitution.  First, citizens who self-select for jury duty would be unlikely to be representative of the population as a whole.  Individuals who incur high opportunity costs (those who are gainfully employed, or live far away for example) would choose not to serve.  The same consideration that militate against forced exclusion of racial and ethnic groups from jury pools would weigh equally against voluntary self-exclusion based upon income or employment status.  Service on juries is itself simultaneously a right, in the sense that there is a strong presumption against exclusion, and a duty, in the sense that there is a strong presumption against evasion) (Harding ’08: 91, 92).  
There are an infinite number of reasons for an All-Volunteer Jury. In his court-martial in 1918 when he was sentenced to several months in prison Roger Nash Baldwin, a founder of the American Civil Liberties Union (ACLU) wrote, “I am opposed to any service under conscription”.   Jacob Wortsman who was sentenced to 20 years in prison wrote “I cannot accept military service in any capacity or perform work of any sort under compulsion”.  The voter list is the most commonly used mechanism for assembling citizens for jury duty, though this has been declared illegal in California.  Studies estimate that voter lists automatically exclude about one-third of the adult population, tipping the prospective juror pool toward the elderly, the relatively affluent, self-employed and government workers and away from minorities, including women, blacks and Hispanics (Saks ’77: 48, 49).  The majority of people who are “randomly” included in the jury master wheel object to compulsory jury duty.  About 60% of all people whose names have been pulled from the master wheel and who have received a questionnaire seeking to determine their qualifications for jury service return the document requesting to be excused.  It is much easier administratively to summon someone else from the list than to bother keeping track of those who have been excused for illness.  To limit exposure volunteer jurists should be courted in a single procedure by the district court under 28USC§1878 to nullify the random selection  method prescribed in the Jury Selection and Service Act of 1968 at 28USC1863 and nullify the penalties incurred by the illegal imposition of the summons in 28USC§1864.  Jurists are also insured against work related injury under title 5 of the United States Code, subchapter 1 of chapter 81, title 5, United States Code, that applies to a Federal grand or petit juror, except that entitlement to disability compensation payments does not commence until the day after the date of termination of service as a juror. (b) In administering this section with respect to a juror covered by this section - (1) a juror is deemed to receive monthly pay at the minimum rate for grade GS-2 of the General Schedule unless his actual pay as a Government employee while serving on court leave is higher, in which case monthly pay is determined in accordance with section 8114 of title 5, United States Code, and (2) performance of duty as a juror includes that time when a juror is (A) in attendance at court, (B) in deliberation, (C) sequestered by order of a judge, or (D) at a site, by order of the court, for the taking of a view under 28USC§1877.  
There is common law agreement that while providing services accepted or receiving training, a person shall be considered to be an employee of the Federal Government only for purposes of the following provisions of law:  (A) Subchapter I of chapter 81 of title 5 (relating to compensation for work-related injuries) and (B) Chapter 171 of title 28 (relating to claims for damages or loss) under 24USC§422(d)(1) and 44USC§318(2). The Jury may Accept from any person voluntary personal services or gratuitous services: (1) shall notify the person offering the services of the scope of the services accepted; (2)—(A) supervise the person providing the services to the same extent as that official would supervise a compensated employee providing similar services; and (B) ensure that the person is licensed, privileged, has appropriate credentials, or is otherwise qualified under applicable laws or regulations to provide such services adapted from 24USC§422(a)(1). Sufficient numbers of prospective volunteer jurists for the Jury Master Wheel might be provided from a single source – the Federal Work-Study (FWS) program that provides part-time employment to students attending institutions of higher education who need the earnings to help meet their costs of postsecondary education and participate in community service activities under 34CFR§675.1 and the Higher Education Act of 1965, as amended, Title IV, Part C; 42USC§2751-2756b and be open to the public for people to walk in at a certain time, take some notes at the court law library, charge up the computer, stay off the Internet, and either be summoned to trial or go home unpaid depending solely upon the optional one-step process of peremptory challenges for cause or favor, determined by the court under 28USC§1870 and 28USC§1878.  
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