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The International Court of Justice through its interpretations of the LaGrand Judgment No. 104 on June 27, 2001 and Avena Judgment No. 128 on March 31, 2004 has made clear that Article 36, paragraph 1 of the Vienna Convention on Consular Relations of 24 April 1963 No. 8638-8640 establishes an interrelated régime designed to facilitate the implementation of the system of consular protection. It begins with the basic principle governing consular protection: the right of communication and access (Art. 36, para. 1 (a)). This clause is followed by the provision which spells out the modalities of consular notification (Art. 36, para. 1 (b)). Finally Article 36, paragraph 1 (c), sets out the measures consular officers may take in rendering consular assistance to their nationals in the custody of the receiving State. It provides that, at the request of the detained person, the receiving State must inform the consular post of the sending State of the individual's detention "without delay".  

1. As a focal point for international co-operation regarding criminal justice issues Art. 36 of the Vienna Convention is superb because it directly associates with Art. 36 of the Statute of Court which sets forth the reciprocal relations amongst states to settle breeches and obligations of international treaties regarding prison communication and creates an easily enforceable right for consular staff to take responsibility for their allegedly criminal citizens detained in foreign countries.  

2. The United States of America has now twice suffered the criticism of other nations upheld by the International Court of Justice.  To avoid continuing sanctions it is highly recommended for the USA to prohibit the genocidal practice (s) in the US penal system of (1) the death penalty, (2) uncontestable convictions, (3) lengthy sentences and (4) disrespectful communication, 

3. The only conclusion that can be arrived at in review of the Lagrand Brothers v. USA Judgment No. 104 on June 27, 2001 and Avena and other Mexican National v. USA Judgment No. 128 on March 31, 2004 it that the United States of America must uphold the Second Optional Protocol to the International Covenant on Civil and Political Rights, aiming at the abolition of the death penalty Adopted and proclaimed by General Assembly resolution 44/128 of 15 December 1989 
status of ratifications 
declarations and reservations
The States Parties to the present Protocol, 
Believing that abolition of the death penalty contributes to enhancement of human dignity and progressive development of human rights, 

Recalling article 3 of the Universal Declaration of Human Rights, adopted on 10 December 1948, and article 6 of the International Covenant on Civil and Political Rights, adopted on 16 December 1966, 

Noting that article 6 of the International Covenant on Civil and Political Rights refers to abolition of the death penalty in terms that strongly suggest that abolition is desirable, 

Convinced that all measures of abolition of the death penalty should be considered as progress in the enjoyment of the right to life, 

Desirous to undertake hereby an international commitment to abolish the death penalty, 

Have agreed as follows: 

Article 1
1. No one within the jurisdiction of a State Party to the present Protocol shall be executed. 

2. Each State Party shall take all necessary measures to abolish the death penalty within its jurisdiction.

4. For a through, lasting and quantifiable peace the USA must uphold Art. 3 of the Universal Declaration of Human Rights, adopted on 10 December 1948  that states, Everyone has the right to life, liberty and security of person.  Art. 6 of the International Covenant on Civil and Political Rights 16 December 1966 states.  

1. Every human being has the inherent right to life. This right shall be protected by law. No one shall be arbitrarily deprived of his life.                                                                        2. In countries which have not abolished the death penalty, sentence of death may be imposed only for the most serious crimes in accordance with the law in force at the time of the commission of the crime and not contrary to the provisions of the present Covenant and to the Convention on the Prevention and Punishment of the Crime of Genocide 260 A (III) of 9 December 1948. This penalty can only be carried out pursuant to a final judgment rendered by a competent court.                                                                               3. When deprivation of life constitutes the crime of genocide, it is understood that nothing in this article shall authorize any State Party to the present Covenant to derogate in any way from any obligation assumed under the provisions of the Convention on the Prevention and Punishment of the Crime of Genocide.                                                          4. Anyone sentenced to death shall have the right to seek pardon or commutation of the sentence. Amnesty, pardon or commutation of the sentence of death may be granted in all cases.                                                                                                                                        5. Sentence of death shall not be imposed for crimes committed by persons below eighteen years of age and shall not be carried out on pregnant women.                                   6.  Nothing in this article shall be invoked to delay or to prevent the abolition of capital punishment by any State Party to the present Covenant 

5. The pardons of Scott Peterson HA-13-12-04, Vincent Doan HA-25-6-04 and Jerome Campbell HA-18-6-03 are the most pressing to Hospitals & Asylums as a presumption of innocence turns to suspicion that the cop killer in Herrera v. Collins, 506 U.S. 390 (1993) was a member of the police force.  A system of reward shall to be applied under Art. 36 of the Vienna Convention on the Law of Treaties 2166 (XXI) (1966) for programs supporting Art. 3 of the Universal Declaration of Human Rights, adopted on 10 December 1948 that states, Everyone has the right to life, liberty and security of person.  Until the death penalty is abolished and the incarceration rates reach international norms the judiciary will suffer deterrent sanctions resulting from the punishment of the crime genocide under 18USC(50A)§1091.
LaGrand Brothers (Germany) v. USA March 2, 1999 – June 27, 2001
Having been materially disobeyed by the Arizona Governor, who received the notice in time to reject the opinion of the Court in Provisional Order No. 104 of March 3, 1999, that ordered clemency for German citizen, Walter LaGrand, the day scheduled for his execution, after his brother Karl had been executed on February 24, 1999, the International Court of Justice rendered Judgment No. 104 on June 27, 2001, that;

Finds that it has jurisdiction, on the basis of Article I of the Optional Protocol concerning the Compulsory Settlement of Disputes to the Vienna Convention on Consular Relations of 24 April 1963, to entertain the Application filed by the Federal Republic of Germany on 2 March 1999;
Finds that, by not informing Karl and Walter LaGrand without delay following their arrest of their rights under Article 36, paragraph 1 (b), of the Convention, and by thereby depriving the Federal Republic of Germany of the possibility, in a timely fashion, to render the assistance provided for by the Convention to the individuals concerned, the United States of America breached its obligations to the Federal Republic of Germany and to the LaGrand brothers under Article 36, paragraph 1;
Finds that, by not permitting the review and reconsideration, in the light of the rights set forth in the Convention, of the convictions and sentences of the LaGrand brothers after the violations referred to in paragraph (3) above had been established, the United States of America breached its obligation to the Federal Republic of Germany and to the LaGrand brothers under Article 36, paragraph 2, of the Convention;
Finds that, by failing to take all measures at its disposal to ensure that Walter LaGrand was not executed pending the final decision of the International Court of Justice in the case, the United States of America breached the obligation incumbent upon it under the Order indicating provisional measures issued by the Court on 3 March 1999;
Takes note of the commitment undertaken by the United States of America to ensure implementation of the specific measures adopted in performance of its obligations under Article 36, paragraph 1 (b), of the Convention; and finds that this commitment must be regarded as meeting the Federal Republic of Germany's request for a general assurance of non-repetition;
Finds that should nationals of the Federal Republic of Germany nonetheless be sentenced to severe penalties, without their rights under Article 36, paragraph 1 (b), of the Convention having been respected, the United States of America, by means of its own choosing, shall allow the review and reconsideration of the conviction and sentence by taking account of the violation of the rights set forth in that Convention.
13. Walter LaGrand and Karl LaGrand were born in Germany in 1962 and 1963 respectively, and were German nationals. In 1967, when they were still young children, they moved with their mother to take up permanent residence in the United States. They returned to Germany only once, for a period of about six months in 1974. Although they lived in the United States for most of their lives, and became the adoptive children of a United States national, they remained at all times German nationals, and never acquired the nationality of the United States. However, the United States has emphasized that both had the demeanour and speech of Americans rather than Germans, that neither was known to have spoken German, and that they appeared in all respects to be native citizens of the United States.
14. On 7 January 1982, Karl LaGrand and Walter LaGrand were arrested in the United States by law enforcement officers on suspicion of having been involved earlier the same day in an attempted armed bank robbery in Marana, Arizona, in the course of which the bank manager was murdered and another bank employee seriously injured. They were subsequently tried before the Superior Court of Pima County, Arizona, which, on 17 February 1984, convicted them both of murder in the first degree, attempted murder in the first degree, attempted armed robbery and two counts of kidnapping. On 14 December 1984, each was sentenced to death for first degree murder and to concurrent sentences of imprisonment for the other charges. It was not until 21 December 1998, that the LaGrands were formally notified by the United States authorities of their right to consular access.  On 15 January 1999, the Supreme Court of Arizona decided that Karl LaGrand was to be executed on 24 February 1999, and that Walter LaGrand was to be executed on 3 March 1999. Germany claims that the German Consulate learned of these dates on 19 January 1999.
26. In January and early February 1999, various interventions were made by Germany seeking to prevent the execution of the LaGrands. In particular, the German Foreign Minister and German Minister of Justice wrote to their respective United States counterparts on 27 January 1999; the German Foreign Minister wrote to the Governor of Arizona on the same day; the German Chancellor wrote to the President of the United States and to the Governor of Arizona on 2 February 1999; and the President of the Federal Republic of Germany wrote to the President of the United States on 5 February 1999. These letters referred to German opposition to capital punishment generally, but did not raise the issue of the absence of consular notification in the case of the LaGrands. The latter issue was, however, raised in a further letter, dated 22 February 1999, two days before the scheduled date of execution of Karl LaGrand, from the German Foreign Minister to the United States Secretary of State.  On 23 February 1999, the Arizona Board of Executive Clemency rejected an appeal for clemency by Karl LaGrand. Under the law of Arizona, this meant that the Governor of Arizona was prevented from granting clemency.  On 24 February 1999, certain last-minute federal court proceedings brought by Karl LaGrand ultimately proved to be unsuccessful. In the course of these proceedings the United States Court of Appeals, Ninth Circuit, again held the issue of failure of consular notification to be procedurally defaulted. Karl LaGrand was executed later that same day. 
30. On 2 March 1999, the day before the scheduled date of execution of Walter LaGrand, at 7.30 p.m. (The Hague time), Germany filed in the Registry of this Court filed Application No. 104 where the Federal Republic of Germany makes an urgent request for provisional measures pursuant to Articles 40 and 41 of the Statute of the Court and Articles 73, 74 and 75 of the Rules of Court against the United States of America for violations of the Vienna Convention on Consular Relations to stay the execution of the German national Walter LaGrand, set to take place in the State of Arizona on 3 March 1999, as this ultimate sanction would deprive both this Court and Germany of the opportunity to have the case decided on its merits. Indeed, Karl and Walter LaGrand were only 18 and 19 years of age when they committed the crimes. They have spent a total of 15 years on death row, a period which, even by United States standards, is unusually long.

The importance and sanctity of an individual human life are well established in international law. As recognized by Article 6 of the International Covenant on Civil and Political Rights 2200A (XXI) (1966), “every human being has the inherent right to life and this right shall be protected by law";
Avena and other Mexican Nationals v. USA January 9, 2003 -  March 31, 2004 

Having reviewed the evidence of the particular cases of 53 Mexican nationals convicted and sentenced to the death penalty by the USA and having required the vacation of the death penalty, sentencing judgments and convictions in paragraphs 51 and 59 of the Provisional Order No. 128 made February 5, 2003 the International Court of Justice rendered Judgment No. 128 on March 31, 2004, where the Court;

Finds that, should Mexican nationals be sentenced to severe penalties, without their rights under Article 36, paragraph 1 (b), of the Convention having been respected, the United States of America shall provide, review and reconsideration of the conviction and sentence, so as to allow full weight to be given to the violation of the rights set forth in the Convention, taking account of paragraphs 138 to 141 of this Judgment.

138. The Court would emphasize that the “review and reconsideration” prescribed by it in

the LaGrand case should be effective. Thus it should “take account of the violation of the rights set forth in the Convention” (I.C.J. Reports 2001, p. 516, para. 128 (7)) and guarantee that the violation and the possible prejudice caused by that violation will be fully examined and taken into account in the review and reconsideration process. Lastly, review and reconsideration should be both of the sentence and of the conviction.

139. Accordingly, in a situation of the violation of rights under Article 36, paragraph 1, of the Vienna Convention, the defendant raises his claim in this respect not as a case of “harm to a particular right essential to a fair trial” a concept relevant to the enjoyment of due process rights under the United States Constitution but as a case involving the infringement of his rights under Article 36, paragraph 1. The rights guaranteed under the Vienna Convention are treaty rights, which the United States has undertaken to comply with in relation to the individual concerned, irrespective of the due process rights under United States constitutional law. In this regard, the Court would point out that what is crucial in the review and reconsideration process is the existence of a procedure which guarantees that full weight is given to the violation of the rights set forth in the Vienna Convention, whatever may be the actual outcome of such review and reconsideration.

140. As has been explained in paragraphs 128 to 134 above, the Court is of the view that, in cases where the breach of the individual rights of Mexican nationals under Article 36,

paragraph 1 (b), of the Convention has resulted, in the sequence of judicial proceedings that has followed, in the individuals concerned being subjected to prolonged detention or convicted and sentenced to severe penalties, the legal consequences of this breach have to be examined and taken into account in the course of review and reconsideration. The Court considers that it is the judicial process that is suited to this task.

141. The Court in the LaGrand case left to the United States the choice of means as to how review and reconsideration should be achieved, especially in the light of the procedural default rule. Nevertheless, the premise on which the Court proceeded in that case was that the process of review and reconsideration should occur within the overall judicial proceedings relating to the individual defendant concerned.

142. As regards the clemency procedure, the Court notes that this performs an important

Function in the administration of criminal justice in the United States and is “the historic remedy for preventing miscarriages of justice where judicial process has been exhausted” (Herrera v. Collins, 506 U.S. 390 (1993) at pp. 411-412). 
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