Military and Paramilitary Activities in and Against Nicaragua (Nicaragua v. United States of America) No. 70 (1986)
A. On 9 April 1984 the Nicaraguan Ambassador to the Netherlands filed an application to the Court for proceedings against the United States regarding responsibility for military and paramilitary activities in and against Nicaragua.  Pursuant to Art. 31 (2) of the Statute of the Court and by letter of August 3, 1984 Professor Claude Albert Colliard was appointed judge ad hoc for Nicaragua.  On 18 January 1985 the United States wrote to abstain from further proceedings and failed to appear on 31 May 1985 in accordance with the Order of 22 January 1985.    There was no representation for the United States at the Oral Proceedings in September 1985…pp 17.  As the United States was not present the Court admitted the testimony of 6 Nicaraguan witnesses…pp 66.  A spokesperson for the FDN, claimed that Nicaraguan revolutionary groups were coerced by the CIA to confess to mining the harbor…77.  On 10 April 1984 the US Senate announced that the mining of Nicaraguan ports was in fact done by the CIA with the permission of President Ronald Reagan and that US funds would not be obligated for that purpose…pp 78

1. The dispute between Nicaragua and the United States concerns events occurring after the fall of the Government of Anastasio Somozo Debayle in July 1979.  Following the departure of Somozo an 18 person government was appointed by the body that led the armed forces Frente Sandinista de Liberacion Nacional (FSLN).  Certain opponents of the new government particularly supporters of the former Somozo commenced a policy of armed resistance…pp 18.  Initially the United States liked the democratic coalition and supplied aid but stopped in April 1981 because the US reports that Nicaragua was supplying arms to guerillas in El Salvador, Nicaragua claims that in September the US began to plan attacks in and against Nicaragua…pp 19.  

2. The armed opposition to the new government was mainly divided into two groups, Fuerza Democratica Nicaraguense (FDN) founded in 1981 and Alianza Revolucionario Democratica (ARDE) founded in 1982.  While the finance was initially covert official statements by the US President and high officials made it evident that support was being given to armed resistance groups contra to the Nicaraguan government.   In 1983 budgetary appropriations funds were made available directly and indirectly for military and paramilitary operations in Nicaragua accordingly the contras had caused much damage, killing, rape, kidnapping and included the killing of prisoners and indiscriminate killing of civilians…pp 20. Nicaragua reports that people in the pay of the United States participated directly in some operations and US personnel mined certain Nicaraguan ports in 1984 and overflights by US planes…pp 21.  Economically the US terminated economic assistance and reduced the sugar quota…pp 22.  The CIA referred to the contras as Unilaterally Controlled Latino Assets (UCLA)…71  

3. On 25 February 1984 two ships struck mines and vessels continued to strike mines for two months, 12 vessels were destroyed and 14 people were killed.  Press reports that the mines were manufactured by the CIA with the help of a US Navy Laboratory…pp 76.  

The contras announced in 8 January 1984 that were mining all Nicaraguan harbors and ports and warning all ships to stay away from them.  A spokesperson for the FDN claimed that Nicaraguan revolutionary groups were coerced by the CIA to confess to mining the harbor…77.  On 10 April 1984 the US Senate announced that the mining of Nicaraguan ports was in fact done by the CIA with the permission of President Ronald Reagan and that funds would not be obligated for that purpose.  During a television interview on 28 May 1984 Ronald Reagan stated, “those were homemade mines…that couldn’t sink a ship.  They were planted there by Nicaraguan rebels.”…pp 78  

4. Press reports regarding information released by Administration Officials the laying of mines was done by speed boats, not by members of the FDN or ARDE but by UCLA’s.  The mother ship lay more than 12 miles outside of Nicaraguan waters, other mines may have been laid by contras, but the majority of the mines were laid by direction of the US…78.  The US did not give warning regarding these actions and several international vessels were damaged causing a rise in insurance rates that led some shipping companies to stop doing business with Nicaragua…pp 80.  10 other terrorist attacks were attributed to UCLA’s paid by the US…pp 81.  

5. Appropriations for CIA military and paramilitary activity in Nicaragua rose from $18 million in 1983 to $24 million in 1984 and in the Intelligence Authorization Act of 1984 Section 108…pp 95.  In March 1984 Congress was approached for another $21 million to continue certain activities of the CIA determined to be of national security interest to the President which the Senate approved but the House did not...pp 96.  The Court found that from 1981 to 30 September 1984 the US provided military support to the contras and thereafter provided comfort and humanitarian assistance…pp 99.   Mr. Chammorro, the FDN director, said training at the outset was provided by Argentine officers paid by the CIA that were gradually replaced by CIA operatives themselves.  They trained guerilla warfare, sabotage, the use of automatic rifle and grenades, explosives and gave them advanced communication encryptment    pp 101.   

6. The contras were so dependent upon foreign assistance of the US that most of their military and paramilitary operations could not have taken place without US support…pp 111.  The programs of the contras were primarily the spreading of terror and danger to non-combatants as an end to itself…pp 113.  The Court finds that the contras must be held responsible for their actions however the CIA and United States also bear responsibility for their actions…pp 114.  The CIA ;published a manual on psychological warfare that was dropped by balloon to the guerillas that although expressly discouraging indiscriminate violence permitted the shooting of civilians attempting to flee as they might report to the Sandinista government it also called for a campaign to neutralize judges and officials, it called for career criminal to be hired for “jobs” and the authorities be provoked to create “martyrs”…pp 122.  

7.  US AID to Nicaragua was terminated in 1981 after the President initially certified that Nicaragua was not engaged in military activities in foreign countries he reversed and reported that Nicaragua could not be trusted to refrain from such support for guerillas.  On 1 May 1985 the US President declared that Nicaragua was a threat to US national security interests and ordered a national emergency calling for an embargo of Nicaragua prohibiting imports and exports…pp 125.  In the US Government publication “Revolution Beyond Our Border” there were 35 border incursions by the Sandinista People’s Army in 1981 and 68 in 1982...pp 129.  The US therefore asserted the justification of collective self-defense in relation to alleged attacks upon El Salvador, Honduras and Costa Rica…pp 130.  

8. In its declaration of Intention El Salvador alleges that Nicaraguan officials have admitted their direct involvement in waging war upon us…pp 138.  In response Nicaragua prepared four draft treaties to encourage High Contracting parties to suspend military support and arms across borders and to prosecute the traffic in arms…pp 140.  The Nicaraguan Foreign Minister denied any official involvement in the traffic of arms.  In fact on numerous occasions the Nicaraguan government had intercepted such contraband.  It is not however easy to patrol the Nicaraguan border…pp 147  

9. Nicaragua indeed accepts Art. 2(4) of the UN Charter as the jus cogens, universal norm, of international law…pp 191 Also no state shall finance, instigating or tolerating subversive, terrorist or armed activities attempting to overthrow the government of another state…pp 192.  The Court finds that the US imputably was responsible for the laying of mines in the harbors and some attacks on oil installations these activities constituted infringement upon the prohibition of the use of force…pp 227.  The Court finds that the US by failing to make a report regarding the mines failed to uphold their claim of collective self-defense…pp 235   

10. The Nicaraguan Finance Minister estimates the loss due to actions of the United States at $300 million 1981-1984…pp 278.  The trade embargo resulting from the executive order of 1 May 1985 prohibits Nicaraguan vessels from US ports in contravention to Art. XIX paragraph 3 of the FCN Treaty that grants access to all ports and waters and Art. XXV paragraph 3 that the US cited in their argument for the embargo requires that at least 1 year written advance notice be given…pp 279. 

B. On 10 May 1984 the International Court of Justice issued Provisional Measures in an Order that,

1. The United States of America should immediately cease and refrain from any action restricting access to or from Nicaraguan ports, and, in particular, the laying of mines;
2. The right to sovereignty and to political independence possessed by the Republic of Nicaragua, like any other State of the region or of the world, should be fully respected and should not in any way be jeopardized by any military and paramilitary activities which are prohibited by the principles of international law, in particular the principle that States should refrain in their international relations from the threat or use of force against the territorial integrity or the political independence of any State, and the principle concerning the duty not to intervene in matters within the domestic jurisdiction of a State, principles embodied in the United Nations Charter and the Charter of the Organization of American States;
C. By Order of 4 October 1984 a Declaration of Intervention was issued that decided not to rule upon the Intervention of El Salvador until a later stage of the proceeding.  In the Judgment of 26 November 1984 Jurisdiction and Admissibility the Court found, by fifteen votes to one, that it had jurisdiction to entertain the case and, unanimously, that the Application filed by Nicaragua against the United States of America was admissible on the basis of Article 36, paragraphs 2 and 5, of the Statute of the Court in so far as that Application relates to a dispute concerning the interpretation or application of the Treaty of Friendship, Commerce and Navigation between the United States of America and the Republic of Nicaragua signed at Managua on 21 January 1956, on the basis of Article XXIV of that Treaty.  Paragraph 2, reads as follows:

"Any dispute between the Parties as to the interpretation or application of the present Treaty, not satisfactorily adjusted by diplomacy, shall be submitted to the International Court of Justice, unless the Parties agree to settlement by some other pacific means."

1. Nicaragua submits that this treaty has been and is being violated by the military and paramilitary activities of the United States as described in the Application by the Republic of Nicaragua on 9 April 1984.  

2. The US contends that Nicaragua has not registered their acceptance of the compulsory jurisdiction of the International Court of Justice and their deposit on 24 September 1929 Nicaragua with the Secretary-General of the League of a declaration under Article 36, paragraph 2, of the Statute of the Permanent Court which reads: [Translation from the French]  "On behalf of the Republic of Nicaragua I recognize as compulsory unconditionally the jurisdiction of the Permanent Court of International Justice” has expired.

C. In the Judgment of the Merits on 27 June 1986 the Court

Decides that in adjudicating the dispute brought before it by the Application filed by the Republic of Nicaragua on 9 April 1984, the Court is required to apply the "multilateral treaty reservation"contained in proviso (c) to the declaration of acceptance of jurisdiction made under Article 36, paragraph 2, of the Statute of the Court by the Government of the Untied States of America deposited on 26 August 1946;
Rejects the justification of collective self-defense maintained by the United States of America in connection with the military and paramilitary activities in and against Nicaragua the subject of this case;

Decides that the United States of America, by training, arming, equipping, financing and supplying the contra forces or otherwise encouraging, supporting and aiding military and paramilitary activities in and against Nicaragua, has acted, against the Republic of Nicaragua, in breach of its obligation under customary international law not to intervene in the affairs of another State;
Decides that the United States of America, by certain attacks on Nicaraguan territory in 1983-1984, namely attacks on Puerto Sandino on 13 September and 14 October 1983, an attack on Corinto on 10 October 1983; an attack on Potosi Naval Base on 4/5 January 1984, an attack on San Juan del Sur on 7 March 1984; attacks on patrol boats at Puerto Sandino on 28 and 30 March 1984; and an attack on San Juan del Norte on 9 April 1984; and further by those acts of intervention referred to in subparagraph (3) hereof which involve the use of force, has acted, against the Republic of Nicaragua, in breach of its obligation under customary international law not to use force against another State;
Decides that the United States of America, by directing or authorizing over Rights of Nicaraguan territory, and by the acts imputable to the United States, has acted, against the Republic of Nicaragua, in breach of its obligation under customary international law not to violate the sovereignty of another State;

Decides that, by laying mines in the internal or territorial waters of the Republic of Nicaragua during the first months of 1984, the United States of America has acted, against the Republic of Nicaragua, in breach of its obligations under customary international law not to use force against another State, not to intervene in its affairs, not to violate its sovereignty and not to interrupt peaceful maritime commerce;

Decides that, by the acts referred to the United States of America has acted, against the Republic of Nicaragua, in breach of its obligations under Article XIX of the Treaty of Friendship, Commerce and Navigation between the United States of America and the Republic of Nicaragua signed at Managua on 21 January 1956;

Decides that the United States of America, by failing to make known the existence and location of the mines laid has acted in breach of its obligations under customary international law in this respect;

Finds that the United States of America, by producing in 1983 a manual entitled "Operaciones sicológicas en guerra de guerrillas", and disseminating it to contra forces, has encouraged the commission by them of acts contrary to general principles of humanitarian law; but does not find a basis for concluding that any such acts which may have been committed are imputable to the United States of America as acts of the United States of America;
Decides that the United States of America, by the attacks on Nicaraguan territory and by declaring a general embargo on trade with Nicaragua on 1 May 1985, has committed acts calculated to deprive of its object and purpose the Treaty of Friendship, Commerce and Navigation between the Parties signed at Managua on 21 January 1956;

Decides that the United States of America, by the attacks on Nicaraguan territory and by declaring a general embargo on trade with Nicaragua on 1 May 1985, has acted in breach of its obligations under Article XIX of the Treaty of Friendship, Commerce and Navigation between the Parties signed at Managua on 21 January 1956;

Decides that the United States of America is under a duty immediately to cease and to refrain from all such acts as may constitute breaches of the foregoing legal obligations;
Decides that the United States of America is under an obligation to make reparation to the Republic of Nicaragua for all injury caused to Nicaragua by the breaches of obligations under customary international law enumerated above;
Decides that the United States of America is under an obligation to make reparation to the Republic of Nicaragua for all injury caused to Nicaragua by the breaches of the Treaty of Friendship, Commerce and Navigation between the Parties signed at Managua on 21 January 1956;
Decides that the form and amount of such reparation, failing agreement between the Parties, will be settled by the Court, and reserves for this purpose the subsequent procedure in the case;
Recalls to both Parties their obligation to seek a solution to their disputes by peaceful means in accordance with international law.
Nicaragua complains of infringement of its air space by United States military aircraft. After indicating the evidence available, the Court finds that the only violations of Nicaraguan air space imputable to the United States on the basis of the evidence are high altitude reconnaissance flights and low altitude flights on 7 to 11 November 1984 causing "sonic booms".

The Court then examines the genesis, development and activities of the contra force, and the role of the United States in relation to it. According to Nicaragua, the United States "conceived, created and organized a mercenary army, the contra force". On the basis of the available information, the Court is not able to satisfy itself that the Respondent State "created" the contra force in Nicaragua, but holds it established that it largely financed, trained, equipped, armed and organized the FDN, one element of the force.
It is claimed by Nicaragua that the United States Government devised the strategy and directed the tactics of the contra force, and provided direct combat support for its military operations. In the light of the evidence and material available to it, the Court is not satisfied that all the operations launched by the contra force, at every stage of the conflict, reflected strategy and tactics solely devised by the United States. It therefore cannot uphold the contention of Nicaragua on this point. The Court however finds it clear that a number of operations were decided and planned, if not actually by the United States advisers, then at least in close collaboration with them, and on the basis of the intelligence and logistic support which the United States was able to offer. It is also established in the Court's view that the support of the United States for the activities of the contras took various forms over the years, such as logistic support the supply of information on the location and movements of the Sandinista troops, the use of sophisticated methods of communication, etc. The evidence does not however warrant a finding that the United States gave direct combat support, if that is taken to mean direct intervention by United States combat forces.
The Court has to determine whether the relationship of the contras to the United States Government was such that it would be right to equate the contras, for legal purposes, with an organ of the United States Government, or as acting on behalf of that Government. The Court considers that the evidence available to it is insufficient to demonstrate the total dependence of the contras on United States aid. A partial dependency, the exact extent of which the Court cannot establish, may be inferred from the fact that the leaders were selected by the United States, and from other factors such as the organisation, training and equipping of the force, planning of operations, the choosing of targets and the operational support provided. There is no clear evidence that the United States actually exercised such a degree of control as to justify treating the contras as acting on its behalf.
6. Nicaragua has complained of certain measures of an economic nature taken against it by the Government of the United States, which it regards as an indirect form of intervention in its internal affairs. Economic aid was suspended in January 1981, and terminated in April 1981; the United States acted to oppose or block loans to Nicaragua by international financial bodies; the sugar import quota from Nicaragua was reduced by 90 percent in September 1983; and a total trade embargo on Nicaragua was declared by an executive order of the President of the United States on 1 May 1985.
The Court finds that both Parties take the view that the principles as to the use of force incorporated in the United Nations Charter correspond, in essentials, to those found in customary international law. They therefore accept a treaty-law obligation to refrain in their international relations from the threat or use of force against the territorial integrity or political independence of any State, or in any other manner inconsistent with the purposes of the United Nations (Art. 2, para. 4, of the Charter).

The principle of non-intervention involves the right of every sovereign State to conduct its affairs without outside interference

Intervention is wrongful when it uses, in regard to such choices, methods of coercion, particularly force, either in the direct form of military action or in the indirect form of support for subversive activities in another State.

The Court then considers the question whether, if one State acts towards another in breach of the principle of non-intervention, a third State may lawfully take action by way of counter-measures which would amount to an intervention in the first State's internal affairs. This would be analogous to the right of self-defence in the case of armed attack, but the act giving rise to the reaction would be less grave, not amounting to armed attack. In the view of the Court, under international law in force today, States do not have a right of "collective" armed response to acts which do not constitute an "armed attack".
The Court observes that the laying of mines in the waters of another State without any warning or notification is not only an unlawful act but also a breach of the principles of humanitarian law underlying the Hague Convention No. VIII of 1907.

Appraising the facts first in the light of the principle of the non-use of force, the Court considers that the laying of mines in early 1984 and certain attacks on Nicaraguan ports, oil installations and naval bases, imputable to the United States constitute infringements of this principle, unless justified by circumstances which exclude their unlawfulness. It also considers that the United States has committed a prima facie violation of the principle by arming and training the contras, unless this can be justified as an exercise of the right of self-defence. On the other hand, it does not consider that military manoeuvres held by the United States near the Nicaraguan borders, or the supply of funds to the contras, amounts to a use of force.
With effect from 1 October 1984, the United States Congress has restricted the use of funds to "humanitarian assistance" to the contrast The Court recalls that if the provision of "humanitarian assistance" is to escape condemnation as an intervention in the internal affairs of another State, it must be limited to the purposes hallowed in the practice of the Red Cross, and above all be given without discrimination.

President  Judge Nagendra Singh, The Judgment adopted unanimously by the Court enjoins parties to seek a peaceful solution of their disputes in accordance with international law really rests on the due observance of two basic principles: namely that of non-use of force in inter-State relations and that of non-intervention in the affairs of other States.
Judge Lachs The area, torn by conflicts, suffering from under-development for a long time, requires a new approach based on equal consideration of the interests of all concerned in the spirit of good-neighbourly relations.

Judge Sette-Camara fully concurs with the Judgment because he firmly believes that "the non-use of force as well as non-intervention - the latter as a corollary of equality of States and self-determination - are not only cardinal principles of customary international law but could in addition be recognized as peremptory rules of customary international law which impose obligations on all States".

Judge Schwebel found that, since 1979, Nicaragua had assisted and persisted in providing large-scale, vital assistance to the insurgents in El Salvador.  Nicaragua had also joined with the Salvadoran rebels in the organization, planning and training for their acts of insurgency, and had provided them with command-and-control facilities, bases, communications and sanctuary which enabled the leadership of the Salvadoran rebels to operate from Nicaraguan territory.

Judge Sir Robert Jennings agreed with the Court that the United States multilateral treaty reservation is valid and must be respected.  He felt compelled to vote against its decisions on the use of force, on intervention, and on the question of self-defense, because in his view the Court was lacking jurisdiction to decide those matters.

